Tuesday 
August  23,  1988 


Part  III 

Department  of 
T  ransportation 

Research  and  Special  Programs 
Administration 


City  of  New  York  Regulations  Governing 
Routing  and  Time  Restrictions  on 
Transportation  of  Hazardous  Materials; 
Public  Notice  and  Invitation  To  Comment 


BEST  COPY  AVAILABLE 


32184 


Federal  Register  /  Vol.  53,  No.  163  /  Tuesday,  August  23,  1988  /  Notices 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Appeal  of  Inconsistency  Ruling  No.  IR-23; 
Docket  No.  IRA-eCB] 

City  of  New  York  Regulations 
Governing  Routing  and  Time 
Restrictions  on  Transportation  of 
Haxardous  Materials;  Invitation  To 
Comment 

AOENCV:  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  Public  notice  and  invitation  to 
comment 

SUMMARY:  The  City  of  New  York  (the 
City)  has  appealed  to  the  Administrator 
of  ^e  Research  and  Special  Programs 
Administration  (RSPA)  the  May  5, 1988 
decision  of  the  Director,  Office  of 
Hazardous  Materials  Transportation 
(IR-23;  53  FR 16840,  May  11, 1988), 
finding  the  City's  routing  and  time 
restrictions  for  the  transportation  of 
certain  hazardous  materials  inconsistent 
with  the  Hazardous  Materials 
Transportation  Act  (HMTA)  and  the 
Hazardous  Materials  Regulations  (HMR) 
adopted  thereunder.  Comments  are 
invited  on  the  merits  of  the  appeal. 
dates:  Comments  received  on  or  before 
September  22, 1988  and  rebuttal 
comments  received  on  or  before  October 
24, 1988,  will  be  considered  before  an 
administrative  ruling  is  issued  by  the 
Administrator.  Rebuttal  comments  may 
discuss  only  those  issues  raised  by 
comments  received  during  the  initial 
comment  period  and  may  not  discuss 
new  issues. 

ADDRESSES:  The  appeal  and  any 
comments  received  may  be  reviewed  in 
the  Dockets  Unit,  Research  and  Special 
Programs  Administration,  Room  8421, 
Nassif  Building,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  Comments  and 
rebuttal  comments  must  be  submitted  to 
the  Dockets  Unit  at  the  above  address 
and  include  the  Docket  Number  IRA- 
40B.  Three  copies  are  requested.  A  copy 
of  each  conunent  and  rebuttal  comment 
also  must  be  sent  to  Clifford  J.  Harvison, 
President,  NTTC,  2200  Mill  Road, 
Alexandria,  Virginia  22314;  Daniel  R. 
Barney,  Director,  ATA  Litigation  Center, 
2200  Mill  Road,  Alexandria,  Virginia 
22314;  and  Peter  L  Zimroth,  Esq., 
Corporation  Counsel,  City  of  New  York, 
100  Church  Street,  Room  6C-37,  N.Y., 

NY  10017  (Attn:  Grace  Goodman,  Esq., 
Assistant  Corporation  Counsel);  and 
that  fact  certified  to  at  the  time  the 
comment  is  submitted  to  the  Dockets 
Unit.  (The  following  format  is  suggested: 
“I  hereby  certify  that  copies  of  this 
comment  have  been  sent  to  Messrs. 


Harvison,  Barney,  and  Zimroth  at  the 
addresses  specified  in  the  Federal 
Register.”) 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  M.  Crouter,  Senior  Attorney, 

Office  of  the  Chief  Counsel,  Research 
and  Special  Programs  Administration, 

400  Seventh  Street,  SW.,  Washington, 

DC  20590,  telephone  202-366-4400. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  HMTA  at  section  112(a)  (49  App. 
U.S.C.  1811(a)  expressly  preempts  any 
requirement  of  a  State  or  political 
subdivision  thereof  which  is 
inconsistent  with  any  requirement  of  the 
HMTA  or  the  HMR.  Section  107.209(c)  of 
Title  49,  CFR,  sets  forth  the  following 
factors  which  are  considered  in 
determining  whether  a  State  or  political 
subdivision  requirement  is  inconsistent: 
(1)  Whether  compliance  with  both  the 
State  or  political  subdivision 
requirement  and  the  HMTA  or  HMR  is 
possible;  and  (2)  the  extent  to  which  the 
State  or  political  subdivision 
requirement  is  an  obstacle  to  the 
accomplishment  and  execution  of  the 
HMTA  and  the  HMR. 

The  American  Trucking  Associations, 
Inc.  (ATA)  and  the  National  Tank  Truck 
Carriers,  Inc.  (NTTC)  filed  an 
application  for  an  administrative  ruling 
seeking  a  determination  that  certain  of 
the  City  of  New  York  Fire  Department’s 
Bureau  of  Fire  Prevention’s  hazardous 
materials  routing  and  time  of  transit 
regulations  are  inconsistent  with  the 
H)^A  and  the  HMR  and,  therefore, 
preempted  under  section  112(a)  of  the 
HMTA. 

2.  The  Inconsistency  Ruling  (IR-23) 

On  May  5, 1988,  the  Director,  Office  of 
Hazardous  Materials  Transportation 
(OHMT)  issued  Inconsistency  Ruling  23 
(IR-23),  which  was  published  at  53  FR 
16840  on  May  11, 1988.  The  Director 
determined  ffiat  certain  of  the  City’s 
routing  and  time  of  transit  regulations 
for  transportation  of  certain  hazardous 
materials  are  inconsistent  with  the 
HMTA  and  the  HMR  and,  therefore, 
preempted. 

First,  the  Director,  reaffirming  his 
earlier  decision  in  IR-22,  52  FR  46574 
(Dec.  8, 1987),  found  inconsistent  with 
the  HMTA  and  the  HMR  a  City 
regulation  exempting  City-permitted 
vehicles  from  the  City’s  routing,  time 
and  escort  requirements  and  requiring 
exclusively  the  use  of  such  vehicles  for 
deliveries  for  storage  or  use  or  for 
pickups  in  the  City.  These  provisions 
were  determined  to  be  inextricably 
linked  to  the  City’s  equipment-related 
requirements  previously  found 


inconsistent  in  IR-22,  supra.  (The  City 
also  has  appealed  the  IR-22  decision; 
see  Public  Notice  and  Invitation  To 
Comment,  53  FR  5538  (Feb.  24, 1988).) 

Second,  the  Director  found  certain 
City  hazardous  materials  routing 
requirements  inconsistent  with  the 
H^^A  and  the  HMR  because  they  were 
not  preceded  by  a  determination  of 
effect  on  overall  safety  or  consultations 
with  other  affected  jurisdictions.  This 
same  rationale  was  applied  to  find 
inconsistent  a  City  ban  on  fueling  or 
stopping  of  hazardous  materials 
through-traffic. 

Third,  the  Director  similarly  found 
certain  City  time  restrictions  on 
hazardous  materials  transportation 
inconsistent  with  the  HMTA  and  the 
HMR  because  the  City  had  failed  to 
demonstrate  an  adequate  safety 
justification  for,  and  substantive 
consultation  with  other  affected 
jurisdictions  concerning,  those 
restrictions. 

3.  The  Appeal  of  IR-23 

On  Jime  20, 1988,  the  City  filed  an 
appeal  of  IR-23  with  the  Research  and 
Special  Programs  Administration.  The 
City  filed  a  memorandum  of  law  and 
numerous  exhibits  in  support  of  its 
appeal,  which  was  contained  in  its  letter 
of  June  16, 1988.  The  City  indicated  that 
in  a  related  court  action  in  the  U.S. 
District  Court  for  the  Eastern  District  of 
New  York,  National  Paint  Sr  Coatings 
Assn.  V.  City  of  New  York,  84  Civ.  4525 
(ERK),  the  Court  has  indicated  it  will 
reserve  its  ruling  on  a  motion  for 
summary  judgment  until  DOT  completes 
its  rulings  on  the  inconsistency 
application  involved  in  IR-22  and  IR-23. 
llie  City,  therefore,  has  withdrawn  its 
request  that  DOT  abstain  and  instead 
urges  a  prompt  resolution  of  the  appeals 
of  both  IR-22  and  IR-23. 

In  its  appeal,  the  City  argues  that 
promulgation  of  its  routing  and  time 
regulations  was  preceded  by  a  request 
for  comments  from  local,  state  and 
Federal  governmental  bodies,  including 
the  Port  Authority  of  New  York  and 
New  Jersey.  It  states  that  its  prohibition 
on  stopping  for  fueling  or  otherwise 
leaving  prescribed  routes  is  intended  to 
move  traffic  through  the  City  as  rapidly 
as  possible.  It  also  contends  that  it  made 
its  time  restrictions  less  onerous  and 
adequately  publicized  them,  and  that 
shippers  and  trucking  companies  have 
adjusted  to  them.  It  further  asserts  that 
any  hazardous  material  accident 
occurring  in  the  City  exposes  twice  as 
many  persons  to  potential  fire  or 
explosion  as  an  accident  on  highways  in 
adjacent  counties. 
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The  City  argues  that  its  routing  and 
time  restrictions  are  not  inconsistent 
with  the  HMTA  or  the  HMR  because 
there  are  no  direct  HMR  provisions  on 
these  topics.  It  also  contends  that  there 
is  no  “unnecessary  delay,”  which  is 
prohibited  by  49  CFR  177.853(a).  The 
City  asserts  that  IR-23  contains  no 
evidence  that  the  City's  regulations 
actually  cause  delays  and  that  any  such 
delays  would  be  justifiable  rather  than 
unnecessary. 

Furthermore,  the  City  argues  that  IR- 
23  erroneously  relied  upon  dicta  in  IR-2, 
44  FR  75566  (Dec.  20, 1979);  IR-3, 46  FR 
18918  (Mar.  26, 1981);  and  IR-3  (Appeal), 
47  FR  18457  (Apr.  29, 1982)  in  finding  a 
need  for  a  safety  analysis  and  a 
consultation  process  with  affected 
neighboring  jurisdictions.  Reliance 
instead  should  have  been  placed,  the 
City  contends,  on  two  U.S.  District  Court 
decisions  involving  Ritter 
Transportation,  Inc.  and  the  City,  which 
were  affirmed  in  National  Tank  Truck 
Carriers,  Inc.  v.  City  of  New  York.  677 
F.2d  270  (2d  Cir.  1982).  The  City  ar^es 
that  those  cases  authoritatively  rejected 
the  rationale  and  requirements  set  forth 
in  IR-23. 


In  addition,  the  City  contends  that  IR- 
23  erroneously  found  that  its  time  and 
routing  restrictions  are  invalid  because 
they  are  inextricably  related  to  the 
City’s  equipment  requirements  found 
inconsistent  in  IR-22,  supra.  The  City 
says  that  the  routing  relations  are  not 
based  on  the  equipment  regulations  but 
that  the  equipment  rules  are  an 
exception  to  the  routing  rules.  It  states 
that  even  if  the  equipment  specifications 
were  finally  determined  to  be 
inconsistent  the  time  and  routing 
regulations  would  still  apply  (with  no 
City-approved  equipment  exception). 

The  City  further  contends  that  its  safety 
rationale  for  its  time  and  route 
restrictions  is  not  diminished  by  its 
exception  for  City-approved  trucks 
because  the  latter  trucks  are  safer  than 
those  meeting  HMR  requirements. 

Finally,  the  City  asserts  that  IR-23 
erroneously  found  the  City’s  prohibition 
on  stopping  for  refueling  or  other 
purposes  to  be  a  prohibited  ban  on 
transportation.  It  argues  that  this 
provision  is  consistent  with  49  CFR  397.9 
and  [177.853(a)l. 

In  summary,  the  City  concludes  that 
the  ruling  in  IR-23  that  the  City’s  routing 


and  time  restrictions  are  inconsistent 
with  the  HMR  should  be  reversed  and 
the  challenged  regulations  found 
consistent  in  their  entirety. 

4.  Public  Comment 

Comments  should  particularly  address 
the  issue  of  whether  the  challenged 
City’s  routing  and  time  restrictions  on 
hazardous  materials  transportation  are 
inconsistent  with  the  HMTA  or  the 
regulations  issued  thereunder  imder  the 
“obstacle”  and  “dual  compliance”  tests. 
Persons  intending  to  comment  should 
examine  the  complete  appeal  documents 
in  the  RSPA  Dockets  Unit  and  the 
procedures  governing  the  Department’s 
consideration  of  applications  for 
inconsistency  rulings  (49  CFR  107.201- 
107.211). 

Alan  I.  Roberts, 

Director,  Office  of  Hazardous  Materials 
Transportation. 

Issued  in  Washington,  DC  on  August  8, 
198a 

[FR  Doc.  88-19110  Filed  8-22-88;  8:45  am] 
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